Outside Counsel

Mediation of Class Actlons

"On Wage and Hour Matters

lass actxons agamst
_employers alleging ille-

gal pay practices under

the federal Fair Labor
-Standards Act (FLSA) and

under state labor laws have been
increasing in both federal and state
courts throughout the country’and
particularly in the New York met-
ropolitan area. As a federal district
judge recently observed: “Recent
years have witnessed an explosion
in FLSA litigation.” In 2014, FLSA

cases constituted “nearly 9 percent .

of the civil cases filed in the South-
ern District of New York. And this
district is no outlier. Nationwide,
annual FLSA filings are up over 400
percent from 2001.™

Large multistate companies
like Wal-Mart, Starbucks, and JP
Morgan, but also smaller local
businesses like restaurants, stock
brokers, construction companies,
mortgage brokers, car washes, and
insurance companies have beer
sued in collective or class actions
by present and former emplcyes-
who alleged that they have not
been paid all wages due or that
they have been misclassified as
employees exempt from overtime.

Amendments to the New York
Labor Law as well as New York
Department of Labor regulations
have only contributed more uncer-
tainty to the application of these
rules to the workplace, many of
which originated during the New
Deal and since then have not been
amended.

High Stakes

The many legal issues raised in
these disputes have generated low-
er court and U.S. Supreme Court
decisions that alter the workplace

_status quo on almost a daily basis.
A panoply of remedies afforded to
employees awaits the employer
who is found to have engaged in
wage-and-hour violations including
back pay, liquidated damages, pre-
judgment interest, shifting attorney
fees, and other potential penalties
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and damages under both federal
and state labor law (which in New
York carries a six-year statute of
limitations), making the defense

of these claims an expensive and

possibly perilous proposition.
The discovery process for these
cases also imposes significant bur-
dens on plaintiffs’ firms as well as
on the employers. Witnesses may
be hard to find and are afraid to
risk retaliation by coming for-
ward to join the suit or testify. In
addition, the procedural steps of
maintaining class and collective

[tis imperative for plain-
tiffs’counsel to consider
having class representa-
tives or opt-ins attend the
mediation.

actions are daunting: conditional
class certification, distribution of
notice to the class, document pro-
duction, depositions, motions, etc.
contribute expenses and delay for
both sides.

Further, when the plaintiffs do
settle the case, they must seek
approval of a class settlement and
demonstrate to the trial court that
the proposed settlement “is proce-
durally and substantively fair, rea-
sonable and adequate.” Reviewing

courts must determine whether the .

proposed settlement is the result
of “vigorous, arm’s-length negotia-
tions...untainted by collusion....”
Where “the settlement is a by-prod-
uct of a mediation before an expe-
rienced employment law mediator,
there is a presumption of fairness
and arm’s-length negotiations.™
Thus, given the high stakes of

‘class wage-and-hour disputes, the

complexity of the litigation, and
the criteria for court approval of
wage-and-hour class settlements,

-many of these claims are submit-

ted to mediation as a way to facili- .-
“tate complicated negotiations and -
help to insure the fairness of the
negotiations. - 2
Counsel ‘on both sxdes of E
these disputes support the
utility of mediation to resolve
class disputes. According to
plaintiffs’-side lawyer Brian Schaf-

- fer of Fitapelli & Schaffer, “early

settlement discussions benefit
both sides and should take place
in virtually every wage-and-hour
case. A mediator can be effective
in facilitating that process.”* Caro-
Iyn Richmond of Fox Rothschild, a
defense lawyer active in the hospi-
tality industry, states: “Attorneys’
fees and other statutory penal-
ties can be so crippling, that it
behooves an employer to ‘reality
test’ any factual disputes in media-
tion before running up substantial
fees and expenses that will impede
settlement negotiations later on.”

Guiding Principles

Considering the vote of con-
fidence that both sides give to
mediation for resolution of class
disputes, counsel who will partici-
pate in mediation of such cases,
should consider the following prin-
ciples to guide their preparation
and strategic calculus. A

First, the mediation must be
scheduled with sufficient time for
the parties to exchange pertinent
information in advance: Who are
the workers? What were they paid?
Are there records? What do the
records show? While full-blown
discovery is not always necessary,
sophisticated counsel in wage-and-
hour lawsuits, either with or with-
out court order, provide a sample
of payroll records, job descriptions,
employee handbooks, time records
and other documentary evidence of
the way in which employees were
paid and their time was recorded
or calculated. If the parties stumble -
in providing such documentation,
the mediator is available to help
facilitate what will be produced and -
how much time will be needed to
review it prior to the mediation. - -

Second, once the foregoing
exchange has taken place, both
sides should prepare damages PR

:~calculations. Generally, -
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;ages based on whatever poteritial
‘statutory and regulatory violations
they dlscover for which they proj- -

. id b

able p I
potentlal attomeyfees ‘Deferidants’

are'also well advised to do their.
own analysis of best case and

worst case scenanos sufﬁclently'
: \.‘ e . : .

“site the employer,
-barriérs, and their knowledge of -
the facts and understandlng ofthe .-
’lssues However It is unperatxve for:' .

and thus,'the greater the | pos bili
that a mediation will fail.

i On the employees’ side, whether

the class representatrves attend the' :

any language"

e

Mediations 'm'ay fa'iil'where the pa"r't'i'es had n'eg"l’ected the
damages calculation’ step altogether or uhdertook the *:.:

v analysus too close to'the medi

SIgnlﬁcantIy conﬂlctlng assessments of the potentlal dam-

ages and settlement values

: - A
in advance of the mediation—so
‘that both sides (and the medlator)
‘are prepared to make a realistic

assessment of the value of the case .

“and the; potentlal settlement zone.
Mediations may fail where the-

‘parties had neglected the dam-

ages calculation step altogether,
or undertook the ‘analysis too’

closé to the mediation, and conse-
‘quently had sigmﬁcantly conflict- .

ing assessments of the potential
damages and settlemient values.
Particularly for the employer, fail-

ure to prepare for this “reality test- .

ing” may result in “sticker shock,”

and an mabxltty to determine how .

to finance the settlement. Inade-
. quate preparation may doom the
mediation and result in unneces-
sary litigation and expense, only
-to settle lateron. - -

“ Third, the right representa—

tives should be at the table. For -
the’ employer, the’ representattve L

attendmg the mediation must be
someone with knowlédge of the
“facts'and authority to settle. Along
w1th the principal decision mak-
ers iri the business, an accountant
or bookkeeper is helpful. Where
there dre others with a significant
financial interest in the biisiness,
‘it is helpful either to have them
at the mediation or available by

" -tion. ‘Without bringing a laptop

ation, and consequently had -

.' pla.mtlffs counsel to cons1

ing class representatwes oroptns ;-
". attend the mediation so that they
‘understand the settlement process - ¢
“anid can help advocate in favor

of the fairness of the settlement
" which will be submrtted for

» 'approval oo
: Fourth, the negotlators of a

quate technical support at-the
‘mediation to be able to calculate
' offers and counter-offers durtng.
‘the gwe-and-take over factual
and legal arguments. A lawyer,'
legal assistant, bookkeeper:or
accountant with math and Excel
_ skills is'critical. Attorneys should
“hot attend a class actiori medra-

loaded with the payroll data and
) damage calculations: Commum—_
cating with someone back at the
employer s premises or'at th
attorneys .offices is cumbersom
and inefficient. Projecting damage_
calculation Excel spreadsheets on
large screens in the ‘confereric
room where the mediation is tak:
ing place also helps both sides

settlement possibilities. "
Fifth, consider the negotrators '

. -ont a varlety of procedural aspects

‘class settlement must have ade- ;

. .ness and eliminate ]obs ‘Defense | .
‘counsel thay object to plainitiffs” .|

.atforney fee'demands while plain-
-tiffs’ counsel claim that defense
counsel are dragging their feef’ to_”

“{geperate’ *more fees *vRegardless il

of the real or lmaglned bones of
contention, it is not helpful for the
negotiators to demonize the other
ideor, thelr negotxatmg partiers.”

‘mined. Even after the dlfﬁcult task

. of ¢ agreemg to a settlement fund,

the negotlators must still hammer

'notlce to the class the admm—
stration of the settlement the

2 0.Dg ¢ y.the .
.class and approved by a court

the mediation for the negotiators ,
reduce the agreed-upon issues

erms sheet, followed up in

‘short order by a fully 1ntegrated

'-agreement : '

onclusnon

lass actions can and should
solved to avoid uncertain
expensive litigation—but in
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